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assuming all of its liabilities) directly from
X in exchange for the stock of Z.

Example 8. Merger of parent into @Sub. X, an
S corporation, owns 100 percent of the stock
of Y, a corporation for which a QSub election
is in effect. X merges into Y under state law,
causing the QSub election for Y to termi-
nate, and Y survives the merger. The forma-
tion of the new corporation, Y, and the
merger of X into Y can qualify as a reorga-
nization described in section 368(a)(1)(F) if
the transaction otherwise satisfies the re-
quirements of that section.

Example 9. Transfer of 100 percent of @Sub.
X, an S corporation, owns 100 percent of the
stock of Y, a corporation for which a QSub
election is in effect. Z, an unrelated C cor-
poration, acquires 100 percent of the stock of
Y. The deemed formation of Y by X (as a
consequence of the termination of Y’s QSub
election) is disregarded for Federal income
tax purposes. The transaction is treated as a
transfer of the assets of Y to Z, followed by
Z’s transfer of these assets to the capital of
Y in exchange for Y stock. Furthermore, if Z
is an S corporation and makes a QSub elec-
tion for Y effective as of the acquisition, Z’s
transfer of the assets of Y in exchange for Y
stock, followed by the immediate liquidation
of Y as a consequence of the QSub election
are disregarded for Federal income tax pur-
poses.

(c) Election after @Sub termination—(1)
In general. Absent the Commissioner’s
consent, and except as provided in
paragraph (c¢)(2) of this section, a cor-
poration whose QSub election has ter-
minated under paragraph (a) of this
section (or a successor corporation as
defined in§1.1362-5(b)) may not make
an S election under section 1362 or have
a QSub election under section
1361(b)(3)(B)(ii) made with respect to it
for five taxable years (as described in
section 1361(b)(3)(D)). The Commis-
sioner may permit an S election by the
corporation or a new QSub election
with respect to the corporation before
the five-year period expires. The cor-
poration requesting consent to make
the election has the burden of estab-
lishing that, under the relevant facts
and circumstances, the Commissioner
should consent to a new election.

(2) Ezxception. In the case of S and
QSub elections effective after Decem-
ber 31, 1996, if a corporation’s QSub
election terminates, the corporation
may, without requesting the Commis-
sioner’s consent, make an S election or
have a QSub election made with re-
spect to it before the expiration of the
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five-year period described in section
1361(b)(3)(D) and paragraph (c)(1) of this
section, provided that—

(i) Immediately following the termi-
nation, the corporation (or its suc-
cessor corporation) is otherwise eligi-
ble to make an S election or have a
QSub election made for it; and

(ii) The relevant election is made ef-
fective immediately following the ter-
mination of the QSub election.

(3) Examples. The following examples
illustrate the application of this para-
graph (c):

Example 1. Termination upon distribution of
Q@Sub stock to shareholders of parent. X, an S
corporation, owns Y, a QSub. X distributes
all of its Y stock to X’s shareholders. The
distribution terminates the QSub election
because Y no longer satisfies the require-
ments of a QSub. Assuming Y is otherwise
eligible to be treated as an S corporation,
Y’s shareholders may elect to treat Y as an
S corporation effective on the date of the
stock distribution without requesting the
Commissioner’s consent.

Example 2. Sale of 100 percent of @Sub stock.
X, an S corporation, owns Y, a QSub. X sells
100 percent of the stock of Y to Z, an unre-
lated S corporation. Z may elect to treat Y
as a QSub effective on the date of purchase
without requesting the Commissioner’s con-
sent.

[T.D. 8869, 65 FR 3852, Jan. 25, 2000; 656 FR
16318, Mar. 28, 2000, as amended by T.D. 8869,
67 FR 65313, Oct. 24, 2002]

§1.1361-6 Effective date.

Except as provided in §§1.1361-
4(a)(3)(ii1), 1.1361-4(a)(5)(i), and 1.1361-
5(c)(2), the provisions of §§1.1361-2
through 1.1361-5 apply to taxable years
beginning on or after January 20, 2000;
however, taxpayers may elect to apply
the regulations in whole, but not in
part (aside from those sections with
special dates of applicability), for tax-
able years beginning on or after Janu-
ary 1, 2000, provided all affected tax-
payers apply the regulations in a con-
sistent manner. To make this election,
the corporation and all affected tax-
payers must file a return or an amend-
ed return that is consistent with these
rules for the taxable year for which the
election is made. For purposes of this
section, affected taxpayers means all
taxpayers whose returns are affected
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by the election to apply the regula-
tions.

[T.D. 8869, 656 FR 3854, Jan. 25, 2000]
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